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1. Introduction: about the research and its relevance in Hungary

The idea of the RECON WP4 research was to analyze the quality of democracy from a gender perspective and evaluate its functioning in different EU member states by tracing the implementation process of the Goods and Services Directive (2004/113/EC, henceforward: the Directive) in the respective countries.
 This process-tracing exercise focusing on the characteristics of collective deliberations and decision-making from a gender perspective is based on the application of research indicators derived from the normative concept of ‘gender democracy’. This concept was constructed based on the notions of gender sensitive democracy (Vogel-Polsky 2000) and participatory parity (Nancy Fraser 1998: 28-29, 2005: 74), framed by deliberative democratic theory and the idea of substantive representation, with reference to rational legitimacy (Habermas 1998), inclusivity and publicity (Young 2000: 21-26). Thus, the concept of gender democracy served as the crucial methodological device, “a prism though which a range of normative criteria intrinsic to the democratic process [were] analysed in empirical terms for their gender content” (Galligan and Clavero 2009b). Such criteria, notably inclusion and political equality, accountability, and reasonableness were operationalized in a set of observable indicators, each highlighting a particular dimension of democracy. Having tested the model at the European Union level (Galligan and Clavero, 2009a), country studies proceeded to uncover, collect and interpret empirical evidence, to be revisited in a comparative analysis of the potentials and challenges of the multi-level European governance comprising historically diverse democratic traditions with respect to gender equality. While, first of all, official documents were to be analyzed, due to the scarcity of available documentation in Hungary, caused by indifference as well as the seclusion of responsible institutional actors, the present case study relies mainly on interviews and second-hand information, and only to a lesser extent on official records.
The Directive was harmonized in Hungarian legislation quietly and basically unnoticed, without stirring any public discussion or professional debates or raising much attention at all. Its meager political significance is not surprising, given the fact that it is a hollow piece of legislation that, to the disappointment of women’s international advocacy networks, has already been severely diluted at the EU-level.
 At the same time, the absence of social discourse and negotiations and the lack of involvement of women’s NGOs and gender experts during the implementation process are revealing: gender equality directives, as a rule, are adopted in Hungary without consulting the representatives of interested parties. Thus, even though the Directive itself may not have much relevance in terms of establishing the framework of gender equality policies in Hungary, the story of its transposition and implementation – as well as the conditions and circumstances of studying this story – allow some insight into the workings of Hungarian (gender) democracy.


In order to contextualize the implementation process analyzed here and the harmonization of EU legislation in general, I will first make a detour to present the state of gender equality in Hungary, especially as it relates to democratic transition. The description will – hopefully – make it clear that the barriers of instituting progressive gender equality policies at the national level are created as much by conservative and patriarchal cultural norms as by the dysfunctions of democratic institutions. Turning to the empirical research, I will start by identifying my sources and classifying the collected data and information. By way of explaining gaps, this part will hint at important problems related to political participation, publicity and gender equality-related discourse – i.e. the three main dimensions of the present research. An overview of the specific aspects of the implementation of the Directive, already suggestive of the ironies implied in the story, will introduce the analysis of the political process itself, which seeks to assess Hungarian gender democracy by applying the RECON WP4 research indicators. Finally, in the concluding part, I will explain why the adoption of this directive may have actually been a step backwards in terms of gender equality in Hungary, and then point out the generic relevance of the features and lessons of the particular case in question.

2. The Hungarian context: gender equality and democratization

Even though women as a social group lost their previous social standing after the regime change and, in general, they consider themselves its victims to a greater extent than men do,
 gender equality has been a marginal issue during democratic transition in Hungary.
 Women’s relative disadvantages originate in both the redistributive and the recognition dimensions of social justice (Fraser 1995). With regard to material inequalities, increasing female poverty (caused by unemployment, the gender wage gap and the lack of adequate state support systems) and the plight of specific risk groups (single mothers, female-headed households and elderly women) should be mentioned. As far as the cultural bases of women’s inequality, i.e. the social construction of gender roles and the recognition of women are concerned, the spread of conservative norms concerning gender relations and family life, taking place along with the transition to a profit-oriented market-economy and the corrosion of welfare provisions (in particular, the dismantling of the childcare infrastructure) have all contributed to an overall backlash. Obviously, the two dimensions of social injustices – growing material inequalities and the misrecognition of women’s needs, interests and qualities – are interrelated. Thus the reason for the failure to address the quandry of women’s general lack of social power, or the plight of specific risk groups increasingly subjected to poverty, lies, to a great extent, precisely in the harmful cultural norms that first led to the marginalization of these problems, while obfuscating their very nature.

With the consolidation of political “plurality”, i.e. the multi-party system, women almost disappeared from the public sphere and, despite slight improvement in recent years, their participation in decision-making is still minimal (see appendix 2). Their role being largely determined by the intricacies of party politics, the presence of woman politicians does not represent much potential in terms of increasing women’s power. On the one hand, this is because the percentage of women in decision making does not reach yet a critical threshold. On the other hand, women’s interests are not adequately articulated and promoted because of the lack of support coming from civil society. The proliferation of women’s NGOs in the early 1990s did not lead, for the longest time, to the adoption of a progressive agenda informed by the principle of gender equality and to the creation of broad alliances to enforce women’s rights. Organizations with a marked political orientation were scarce and disregarded by the government. Thus it was mainly owing to the accession to the European Union that the basic norms and rules of gender equality finally gained ground in Hungary. Thanks to some recent developments, with respect to the better coordination of civil efforts as well as in terms of the institutionalization of women’s issues at a national level, the representation of women’s interests has been greatly improved lately. Nevertheless, the access of women’s NGOs and gender experts to decision making is still faltering and insufficient.

2.1 Ideological obstacles

The failure to acknowledge gender equality as an intrinsic element of democracy has primarily to do with ideological reasons that can be conceptualized as a series of misapprehensions characterizing Hungarian society at large.
The first of these takes the form of a false question: Why bother about gender equality when it’s already in place? The suggestion is that women’s emancipation had been already accomplished during state socialism, and was even carried to extremes (as is supposed to be demonstrated by the “perverted” images of women in masculine roles like truck driver or the so-called ‘must-women’, wearing traditional folk dress, who were seated in the Parliament by way of a socialist-type of affirmative action policy). Therefore, if anything, a “re-feminization” of women is needed in order to reset the natural order. This trend of thought is largely responsible for denying or trivializing discrimination and discrediting any means to eliminate it. As a result, legal prohibitions are disrespected and affirmative action policies (like quotas) meet strong public aversion and are generally refused. 

The misinterpretation of history whereby, in denouncing the previous regime altogether, the real achievements of state socialism in the field of gender equality fall into oblivion, easily feeds into this false image of the present challenges. For instance, even though the two-wage-earner family model prevails in reality due to economic exigencies, the ideal of having women stay at home has a strong political appeal. The common understanding of gender roles is framed by an unrealistic conservative agenda, the influence of which cuts through party lines. Basic liberal values like the freedom of choice are deceivingly applied in a context defined by a strong gender bias: women should not be forced to work but be free to decide between career and care duties. The concern about women as autonomous individuals is superficial and misleading here; the underlying (and most probably false) assumption is that women’s employment acts against their fertility and so it contradicts the national interest of demographic growth.
 Consequently, the issue of reconciling domestic and workplace tasks is pushed to the background, although women do bear the ‘double burden’, i.e. assume both kinds of duties. Even to the extent that this problem is discussed, by focusing on women exclusively as the subjects of such a choice (and of potential policies supporting it), reaching work-life balance remains their problem – amounting to an effective repudiation of the validity of the norms of gender equality and democracy in both the private and the public spheres.
As feminism has had only marginal impact in Hungary, never developing into a movement, there are no ideological resources to effectively undermine conservative gender stereotypes. Given the strong hostility against feminism – representing an alien influence and ignorantly portrayed as a militant or even inhuman mode of thinking – politicians and civil activists, as a rule, refrain from identifying themselves as feminists, a term commonly used rather as a swearword. However, this is not only a matter of labeling: the aversion against the denomination either entails the refusal of a women’s rights agenda altogether, or permits the adoption of a soft position on key gender issues. Eventually, instead of a structural transformation of society governed by the principle of gender equality, the ultimate goal gets defined, at best, driven by an acquiescent ambition to compensate for women’s relative disadvantages and help them cope with their difficulties.

The indifference towards, and depolitization of, problems hindering the improvement of women’s social status and their recognition as peers or equal partners, coupled with the distortion of progressive discourses, have led to a virtually uncritical widespread acceptance of the patriarchal order and the suppression of gender equality as a constituent and indicator of democratic processes. Nevertheless, significant improvements have been made in terms of institutionalizing women’s equal rights, contributing to a slow transformation of attitudes regarding gender roles.
2.2 (Unstable) institutional improvements and the change of attitudes

The reinvigorated conservatism characterizing gender relations in the 1990s was countered by the influence of the imminent EU accession. In meeting the requirements of legal harmonization, the legal prohibition of discrimination was reinforced and became more specific with the introduction of the Equal Treatment Act in 2003
. In fact, the entire body of the acquis communautaire has been transposed into Hungarian legislation. Furthermore, thanks to new institutional arrangements, the representation of women’s interests has been ensured to some degree, and with alternating effectiveness, at the national level.
 

As for civil endeavors in the area of gender relations, the traditional emphasis on women’s role as care-givers has been somewhat displaced by a human rights agenda as well as the concern for women’s economic independence, represented by a few but effective NGOs that have become natural partners in forming alliances, like the umbrella organization MANÉSZ (Hungarian Alliance to Promote Women’s Interests) that has joined the European Women’s Lobby (EWL). Issues including the elimination of gender-based violence or the share of domestic responsibilities and the design of family-friendly workplace policies have gradually gained prominence as the goals of several EU-sponsored projects, occasionally realized in partnership with employers’ organizations. Increasing women’s participation in decision-making – in politics as well as in economic enterprises – has also become an important concern for some activists but, given the lack of consensus regarding the significance and justification of this objective and the general aversion towards the means (like quotas) conducive to it, so far no major changes have occurred in this field. The cooperation between women’s organizations and the government’s equality machinery is also a recent, and as of yet unstable, phenomenon. While the government has always relied, to some extent, on the expertise of civil advisors – mainly via informal channels – the formal means to allow civil concerns enter policy making are still not ensured.

It is owing to the dual pressure exercised by the European Union and some women’s interest organizations (including the women’s sections of some trade unions) that the issue of gender equality finally appeared on the political agenda, and related concepts (like gender-based discrimination and violence, work-life balance, gender mainstreaming, etc.) have been introduced in policy-making. Notwithstanding this progress, it must be noted that government decisions affecting women’s social status are primarily driven by economic exigencies and national interests – yet they undoubtedly have a potential to transform mainstream discourses on gender roles.


Finally, an important agent to introduce and maintain gender equality as a topic of public discourse is represented by the popular media. Although manifestations of prejudiced and sexist views are still overwhelming both in the printed and the electronic press, several tabloids and women’s magazines regularly publish articles covering serious problems related to gender-based violence and discrimination, and report on recent research findings and projects in this area, some of them displaying a permanent column dedicated to such issues.

2.3 Unresolved problems
In examining the relationship between democratization and the adoption of a European order of gender equality, it is useful to distinguish between structural and cultural factors. The focus here lies on those aspects of the institutional setting and prevailing social norms that restrain the advance of gender democracy. In singling out key problem areas, the following underlying barriers can be detected: 
Discrimination. Despite its explicit prohibition, discrimination is widely practiced by employers and other social actors, though usually in forms they can get away with. There are very few cases reaching the courts or the Equal Treatment Authority, which are unable to tackle hidden and indirect forms of discrimination anyway, and suffer from a general lack of capacity. In addition, victims are often unaware of their legal rights and available remedies, or they do not even realize they have been harmed against. This is because gender discrimination seems to be part of the “natural order” of things, what is more, many of its forms even represent positive cultural values.

Violence. The situation is even worse in the case of domestic violence, prostitution and other forms of gender violence. As this area represents a serious gap in legislation (indicating the lack of political will to resolve such problems), victims of violence are absolutely helpless and cannot count on protection by the authorities or the solidarity of society. Under such circumstances, otherwise promising initiatives to help victims are engaged in a Sisyphean struggle limited to instant crisis management, barred from the chance to provide stable solutions.
 

Employment. As an effect of reinvigorated conservatism, also present in family policies, traditional gender relations have been reinforced and legitimized, which is reflected both in structural deficiencies (in particular the horizontal and vertical segregation of the labor market) and widely spread pernicious attitudes (like victimization and “learned helplessness”, characterizing dominated social groups including women, or their voluntary refusal of career ambitions due to accepting the gendered division of labor, according to which women are responsible for care-giving and men for sustaining the family). The safeguarding of relatively generous childcare benefits – introduced in the early seventies with the intention to withdraw women from the labor market, thereby maintaining the appearance of full employment – instead of preserving the previously strong childcare infrastructure, bears great responsibility for deteriorating women’s employment opportunities and career chances.

Decision-making. As a result of the gendered division of the public and private spheres as the domains of men and women, respectively, politics and management in general are considered unfeminine professions. Thus, the few women choosing such a career are frequently accused of being unnaturally masculine. It is partly because of their numeric disadvantage that they are, in fact, constrained to adopt and accommodate to the male norms prevailing in everyday practices (like schedules and meetings disregarding family obligation) and serve patriarchal interests in general.
 Hence, the idea of women’s participation in politics and decision-making in general is not associated with the defense of women’s interests. At the same time, notwithstanding the prejudices surrounding the political profession and leadership as a “man’s job” and the often abusive treatment of women politicians and managers, the mere fact that an increasing number of women are appointed as well as elected into important positions, and are able to demonstrate power in changing the state of affairs, challenges these very stereotypes.

Interest representation. Notwithstanding its merits, the gender equality machinery of the government is relatively isolated and has limited capacity and influence. Although all major parties have established women’s sections (with varying but generally meager success in influencing politics), women’s interests as such are barely represented in the Parliament. The women’s section of the National Alliance of Hungarian Trade Unions appears more effective in introducing issues of gender equality in the political agenda as well as in enforcing women’s interests. The few politically active women’s NGOs have also increased their political influence and have earned merits, both as agents of control and as partners in policy-making. However, these organizations still tend to be regarded by government officials (including representatives of the Department of the Social Equality of Women and Men) as a nuisance for aggressively criticizing the government and discrediting its efforts at international fora, and they are not very popular with the broader public, either. Thanks to funding by the European Union, the economic independence of civil organizations from the state, and thereby their autonomy, have somewhat increased. Cooperation among them has also improved: common platforms have been formed aournd key issues, and democratic rules of negotiations as well as the necessary pragmatism to exercise political influence have developed. At the same time, there are serious problems with representativeness, transparency, accountability and independence. Organizations are generally operated by a handful of professionals and managers distributing the existing limited funds to their clientele, i.e. the gender experts living from the market of gender equality tenders. Thus they lack legitimacy in terms of a group of supporters whose interest they are supposed to represent. Their operations are hardly traceable, as few of them considers publicity and outreach a goal and, given the lack of a solid social basis, accountability is virtually out of question. Public events generally consist in conferences organized at the closing of projects, providing little accessibility by the general public. Moreover, the lobbying potentials of organizations are limited due to persisting economic insecurity and its accompanying side-effect: relaations among them continues to be characterized by rivalry rather than cooperation.

2.4 Gaps and challenges

Over the past decade, Hungary has successfully adopted the European normative and institutional framework to enforce gender equality. However, norms are not really acknowledged and institutions often prove to be inadequate and dysfunctional. The concept of gender equality, just like the means enforcing it, is conceived as an alien construction imposed on Hungarian society by way of imperial techniques.
 This goal has recently been simply removed from the list of the targets of operative programs.
 In addition, the present economic crisis makes the implementation of the principle of gender equality virtually impossible in most fields.


As a result, there is still a large gap between the de jure and the de facto equality of Hungarian women and men. It is not just because of the general conservatism of gender roles and attitudes that the spirit of gender equality has not been understood and accepted; the immaturity of democratic institutions and the ingrained sympathy towards authoritarianism (manifested in the awkward operation of institutions as well as in general passivity and distrust towards them) are also responsible for this state of affairs. In fact, the deficient interpretation of democracy that lacks, among other things, a definitive stance on the equality of women and men, gets constantly reinforced by procedural shortcomings inhibiting democratic control and interest representation. Beyond ideological barriers and conceptual uncertainties, a serious deficiency of Hungarian democracy – the lack of accountability – affects gender politics especially severely because of the novelty of related institutions. As the mechanisms to implement the principle of gender equality and the concept of what this very idea should actually embrace are being worked out simultaneously, there is a great deal of uncertainty and hesitation regarding the setting of objectives. Thus, in addition to the general problems of democratic control, this policy area suffers relative disadvantage compared with other fields, with respect to both collective deliberation and keeping a check on responsible persons and institutions.

3. Filling the void: methods employed during the empirical research

3.1 Illuminating hiatuses

As mentioned already, collecting material was a challenging task during the research. At the same time, initial methodological concerns have turned out to be directly relevant for our inquiry: difficulties in accessing documentation and relevant bureaucrats shed light on the workings of Hungarian democracy and, within it, the approach to gender justice.
 


Difficulties were partly due to the publicity policies of responsible institutions and partly to the apparent lack of substantial documents referring to the decision-making process.
 The time-issue has also contributed to the problem, as many of the interviewees complained that the implementation of the Directive had taken place a long time ago (in 2007, i.e. 1-2 years prior to the inquiry) and so they were unable to recall the details of the process or access the requested documents. Moreover, many of the key persons involved do not occupy the same position anymore, and thus they claimed to be unauthorized to provide us with information about the intricacies of the implementation process, while persons replacing them in their office are obviously unfamiliar with the specifics. Their belief that no important records were produced during the implementation process may partly be a false assumption, coming from this ignorance, yet its credibility is increased by the fact that the Directive was adopted in a rather hasty manner, without any real negotiations.


Overall, our interviewees were supportive in terms of informing us about the conditions of implementation procedures in general, advising us about competent persons and institutions, sharing their personal experiences and views, and generously providing us with auxiliary materials (like government resolutions and guidelines, summaries, memos and the texts of presentations). However, in referring to internal rules or the unavailability of records, occasionally mentioning personal difficulties like heavy workload – or without any explanation whatsoever – they did not secure us access to records specifically dealing with the implementation of the Directive. 


The initial ‘phase preparing decision-making’ is a particularly sensitive category as regards the associated publicity policies of government bodies, giving insight into a serious democratic deficit resulting from the lack of transparency and accountability. Data used at government meetings to prepare decisions are actually classified as state secret in Hungary.
 However, the legal grounds of denying access to such information is quite shaky as the same data can be considered ‘public interest data’ as well.
 This contradiction – and the notorious refusal of responsible bodies to acknowledge any legal obligations to disclose information – is part of the larger problem concerning the lack of accountability of decision-makers, which has kept civil organizations specialized in such issues quite busy over the past decades.
 Given the inconsistency of relevant legislation, publicity policies in general and the definition of the status of certain documents in particular pertain, in fact, to the discretionary decisions of individual government bodies. Public interest litigations against ministries (particularly the Ministry of Justice that otherwise bears the main responsibility for legal harmonization) are remarkably frequent.
 Although we were advised to sue the Ministry of Justice and offered legal assistance in the procedure by an NGO specialized in defending basic liberties,
 we decided instead to accept the ministerial ‘no’ as a final answer and stopped harassing the department in charge for coordinating processes of legal harmonization for the requested documentation. To be sure, we were provided, instead, with a short summary prepared specially for us about the implementation of the Directive.
 Beyond this generous favor, all that the head of the Main Department of European Union Legal Affairs at the Ministry of Justice had to say about the implementation of the Directive was that it is “the state’s duty and the way it was done does not concern the public”.


Generally speaking, the reluctance to share information with outsiders appears to be linked with a typical attitude, so pervasive in state bureaucracy, which breeds on the often vague and anti-democratic internal rules and regulations, while at the same time determining their interpretation and application. This attitude is based on the paternalistic notion that the public need not and should not interfere with the workings of the state, much less it is supposed to criticize them. Alongside uncertainties related to the status of information, such assumptions seem to generate in civil servants more than some rational fear of the negative consequences of revealing insider affairs to illegitimate outsiders. The outcome is more like a kind of collective paranoia, exerting disciplinary force on the representatives of institutions, as it works like a partially self-inflicted constraint to close ranks and exclude outsiders. Thus mistrust appears to be part of the comme il faut conduct of responsible persons, a proof of loyalty and servility, expressing their commitment to protect the image of their own institution and of the state in general. Curiously, this pledge, nevertheless, allows for a great degree of confidentiality that may be perceived as a legacy of the ‘softly repressive’ regime of late state socialism. As a result, informal information – though not evidence – is easily leaked out even to complete strangers—like a researcher on the other end of the phone line.

3.2 Sources and types of information

Among written information that is public by nature belong the outcomes of the implementation process, most importantly a new piecemeal act comprising the modified sections of related legislation.
 A government resolution and a guideline setting the rules of legal harmonization processes were easily accessible too, just like other pieces of legislation regulating legislative procedures. Minutes of parliamentary committee meetings dealing with the implementation of the Directive and recommendations submitted for plenary voting are also public and available on the Internet. The same applies to the yearly reports on the activities of the Equal Treatment Authority that contain cases of infringement of, and recommendations to improve, the legislation on equal treatment and equal opportunities and its enforcement. In addition, a summary of the implementation process was prepared specifically for our use by an employee of the Department of Legal Harmonization belonging to the Main Department of European Union Legal Affairs. A representative of the Department of Insurance Regulation of the Department of Financial Services at the Ministry of Finances provided us with technical details of the implementation process and a partial transposition table indicating correspondences between the articles of the Directive and respective sections of Hungarian legislation. A memo about a European Committee meeting in March 2009 dealing with the implementation of the Directive and a presentation given there by the delegate of the Equal Treatment Authority were also at our disposal. Finally, an official publication of the Alliance of Hungarian Insurance Companies explaining the significance of the Directive and an analysis of the challenges posed by its implementation were used in this study. Additionally, we accessed a legal journal which briefly reported on the critique of the Directive launched by a Hungarian socialist MEP at the European Parliament.
 Apart from these articles – apparently the only professional publications in this matter – the Directive and related national obligations are only casually mentioned in government portals (belonging to the Ministry of Social Affairs and Labor) in the context of equal treatment and equal opportunities policies (see Table 1).

	Table 1: Types of documents analyzed in this study

· official (national) standpoint on the Directive

· minutes of sessions of Parliamentary Committees

· text of legislations and modifications

· transposition table listing the main points of the Directive and indicating corresponding sections in Hungarian legislation

· summary of the implementation prepared by a representative of the Ministry of Justice (informal)

· professional publications for insurance companies

· memos (few)

· newspaper articles (scarce)


Via oral communication, consisting in semi-structured interviews made with the representatives of responsible institutions and organizations involved in the implementation of the Directive and others made with experts, information was gathered about the details of the decision-making process together with comments on the significance of the Directive and its dominant national interpretation determining the course and outcome of implementation. Interviewees ranged from the heads of ministerial departments and other civil servants, with some degree of insight into implementation processes in general or the implementation of the Directive in particular, at the three ministries (Ministry of Justice, Ministry of Financial Affairs, Ministry of Social Affairs and Labor) involved in the negotiations, only a minority of whom had been personally present during negotiations; through responsible persons at the State Supervision of Financial Organizations, the Alliance of Hungarian Insurance Companies
 and the Equal Treatment Authority, some of whom had participated in the implementation of the Directive; to representatives of women’s sections at trade unions and women’s NGOs as well as experts in gender issues, none of whom had been invited to meetings in the process (see Table 2).
	Table 2: List of interviewed institutions and organizations

· Equal Opportunities Directorate at the Ministry of Social Affairs and Labor

· Department of EU Affairs at the Equal Opportunities Directorate

· Department of Legal Harmonization at the Directorate EU Law at the Ministry of Justice and the Police

· Department of EU Affairs at the Directorate of International Relations at the Ministry of Financial Affairs

· Department of Insurance Regulation at the Directorate of Financial Services at the Ministry of Financial Affairs

· Directorate of Regulations at the State Supervision of Financial Organizations

· Directorate of Economics, Risk Evaluation and Regulations at the State Supervision of Financial Organizations

· Alliance of Hungarian Insurance Companies

· Equal Treatment Authority

· Alliance of Interest Promotion of Hungarian Women (umbrella organization of Hungarian women’s NGOs that has joined the EWL)

· Civil organizations promoting women’s interests (SEED, NANE, etc.)

· Gender experts


Actually, oral communication, particularly due to its semi-official character, proved to be a much richer source of information than written records that were either missing or unavailable. Thanks to the generosity and expertise, verbosity as well as characteristic omissions of our interviewees, the story of the implementation of the Directive has taken shape, ready to be rendered into an account focusing on its nuances and background factors that are revealing with regard to gender democracy.

4. “It’s not about discrimination”: Overview of the implementation process

4.1 Resolving a ‘technical problem’: the formation of a national standpoint and the identification of corresponding legislative means

In examining the implementation of the Goods and Services Directive in Hungary, it should be borne in mind that the main motivation behind adopting this European legislation in a timely fashion was sharply and explicitly contradicting the principle of gender equality. While, as a result of the ambitious lobbying of the insurance sector at the European Union level, the Directive already conveys a truncated sense of gender equality, its transposition in Hungary further confined and, indeed, inverted its originally intended significance. 


Since a comprehensive equal treatment legislation, establishing the norms of gender equality in the public sphere, has been in place in Hungary since 2003, the relevance of 2004/113/EC became practically restricted to only a few kinds of private relationships, most importantly those related to insurance practices. In this respect, the claim reflecting the interests of the insurance sector that certain gender-based distinctions in insurance practices, forming an exception to the main rule, are disconnected from the idea of anti-discrimination as long as they are in conformity with the conditions set in Article 5 and corresponding Hungarian legislation, became widely supported by state bureaucrats – discounting the representatives of the government’s equal treatment machinery. This fundamental idea became the basis of the national standpoint developed with respect to the directive that governed ensuing legal changes.


As the implementation of the Directive was assumed to represent a merely technical challenge, consisting in adjustments of the rules and practices related to the provision of financial services to comply with new standards, its potential to proactively contribute to gender equality was ignored. To the contrary, as reflected in the national position adopted with regard of the legislative duties involved in adopting the Directive, the legislator sought to find a way to curtail the validity of the equal treatment principle (see Table 3).
	Table 3: National position with regard of the Goods and Services Directive

      In reviewing the legal harmonization duties involved in adopting the Directive, it was affirmed that, beyond Paragraph (2) of Article 5
, it did not require any legislative procedures since Hungarian law, in particular Act CXXV on Equal Treatment and the Promotion of Equal Opportunities, sufficiently ensures conformity with the Directive.

      According to the national standpoint assumed with regard of Paragraph (2) of Article 5, gender-based distinctions, manifested in the rates of insurance products, have no bearing on the issue of equal opportunities, since the models forming the basis of rates are founded on statistical facts (experiential values) of the past. Difference in the evaluation of genders is unavoidable as long as factual statistical data referring to past conditions do not show any changes towards equilibrium. While gender-based discrimination must be eliminated in the insurance sector as well, this goal does not preclude gender-based distinctions in cases where differential treatment of genders is based on objective factors. Therefore, the principle of prohibiting gender-based discrimination is not impaired by the publishing of demographic data, and no distortions of the market or – in severe cases – deterioration of competitiveness are faced in the insurance sector, either. The disregard of differences manifested in the incidence and morbidity rates of the two genders would not promote social equality or equal opportunities. For all these reasons, Hungary has opted for making use of the opportunity provided in Paragraph (2) of Article (5).

      In case they wish to divert from the main rule included in Paragraph (1) of Article 5 prohibiting any distinctions, member states are explicitly required to take legislative steps in order to specify the reasons for using practices that employ distinctions, as established in the Directive. To this end, such practices, generally made possible by the Equal Treatment Act of 2003, must be regulated more specifically by sectoral law. The solution found was to complementing the Equal Treatment Act with a paragraph referring to the possibility of applying gender-based distinctions in the case of the provision of insurance services and services based on the insurance principle, which paragraph is than referenced in the individual sectoral acts.


As part of the legislative program of fall 2007, the Directive was adopted in conjunction with three other directives related to insurance activities and the provision of financial services.
 Officially, the aim of the new regulation was to fulfill the obligations concerning legal harmonization by setting and developing the rules concerning mutual insurance companies and practices. 
 As a result, Act CXXVII of 2007 on the modification of selected acts concerning financial services with the intent of legal harmonization (henceforward: compound legislation on financial services), presented to the Parliament by the Ministry of Financial Affairs, was passed. The most important aspect of legal changes consists in the introduction of references to a modified section (30/A. §) of Act CXXV of 2003 on Equal Treatment and the Promotion of Equal Opportunities into several acts regulating insurance practices and the provision of financial services. In addition, the new legislation establishes the rules of accountability and publicity, prescribes the mechanisms of supervision and names the responsible bodies (see Table 4).

	Table 4: National implementation measures regarding the transposition of 2004/113/EC

Act CXXVII of 2007 on the modification of selected acts concerning financial services with the intent of legal harmonization (in force since December 1, 2007) contains the following important modifications:

(Chapter 1) Introduction of 18.§ on the prohibition of gender-based discrimination and regulation of data provision into Act XCVI of 1993 on Voluntary Mutual Insurance Companies;

(Chapter 3) Introduction of 96/A.§(1) and (2) on the conditions of applying gender-based distinctions and obligations regarding publicity and yearly reporting into Act LX of 2003 on Insurance Companies and Insurance Practices;
(Chapter 4) Introduction of 30/A. § (1) and (2),* specifying the conditions of applying gender-based distinctions in insurance practices, into Act CXXV of 2003 on Equal Treatment and the Promotion of Equal Opportunities
;
(Chapter 6) Adding clause on legal harmonization to Act CXVII of 2007 on Employment Pension and Its Institutions;

Section on entering into force and temporary measures

Act CXXXV on State Supervision of Financial Organizations contains a provision on the obligation of the institution to report to the European Commission.

Government order 362/2004 (Dec. 26.) provides for the establishment of the Equal Treatment Authority and prescribes detailed rules of its procedures.

* (1) is to be applied for contracts made after December 21, 2007, while (2) is to be applied for contracts made after December 21, 2008.


4.2 No time for debates: the trajectory of the Directive in the government structure

In spite of the relatively loose deadline of 3 years, the actual legislative process took place very late so that the necessary arrangements were made literally at the last minute: The new compound legislation on financial services entered into force in December 1, 2007. Ironically, it was actually the insurance sector that urged the passing of the new legislation, driven by anxiety for, otherwise, Hungary would lose the opting-out opportunity provided by Article 5 of the Directive that sets the conditions of applying gender-based distinctions in insurance practices. As assumed by the representative of the Hungarian Alliance of Insurance Companies, there was neither any opposition to this ambition, nor any doubt as to whether the insurance lobby would succeed in enforcing its interests.
 Apparently, the real issue at stake during implementation was whether the entire process would be accomplished in time so that insurance companies would be able to benefit in the future from legalizing a form of gender distinction that arguably is not considered discrimination.


After years of hesitation and red-tape, during which time it remained undecided which ministry would take care of the implementation of the Directive, the Ministry of Financial Affairs was appointed as the responsible body to coordinate the process, as necessary legislative changes were assumed to concern especially the regulation of the financial sector. According to the head of the Insurance Regulation Department at the Main Department of Financial Services in the Ministry of Financial Affairs, this decision was unusual and unfair since in the normal course of action the Ministry of Justice and Police or the Ministry of Social Affairs and Labor should have assumed this duty
: the competence of the former follows from its responsibility for all procedures related to legal harmonization, as it were, and their role in preparing the Directive at European Union level, while that of the latter has to do with its obligations concerning any matters that involve equal treatment and equal opportunities (see Table 5).

	Table 5: Assignment of responsibility regarding the implementation of the Directive

      According to the governmental resolution regulating the definition, programming and supervising of legal harmonization duties arising from Hungary’s European Union membership (1036/2004, 27 April), the task of drafting proposals with the aim of complying with legal harmonization requirements should be assumed by the ministry or other government body that has participated, with first-rate responsibility, in the procedure aiming at the development of a position to enter negotiations as well as in deliberations at the European Union level. The same order, in addition, establishes the responsibility of the competent ministry according to its field of expertise.
 At the same time, as also reflected by the institutional structure, the primary responsibility for coordinating legal harmonization processes is born by the Ministry of Justice, since the Department of Legal Harmonization belonging to the Main Department of EU Legal Affairs operates in this ministry.

      When the Ministry of Justice first recommended that the Ministry of Financial Affairs should coordinate the preparation of legislative modifications necessary for adopting the Directive, the latter refused to assume this duty. In its argument, the Ministry of Financial Affairs referred to the rules of procedure set in Section 2 of Government Resolution 1036/2004 (27 April), claiming that these suggested the responsibility of the Ministry of Justice. The explanation put forth stated that the representatives of this ministry had participated in the working group undertaking the task of drafting of the Directive at the European Union level, and thus the transposition of the Directive in the national legal order was also to be managed by them. In addition, the Equal Treatment Bill of 2003, about to be modified to implement the Directive, was presented to the Parliament by the Ministry of Justice as well, which is therefore responsible for any European Union directives concerning the Equal Treatment Act. (For the same reason, the Department of Equal Opportunities, being part of the Ministry of Labor and Social Affairs, seems to be devoid of any significant authority in such matters.)

      However, the Directive has also generated tasks related to the regulation of insurance practices (based on Article 5), which the Ministry of Financial Affairs was ready to undertake as long as these were considered to form only a part of implementation duties. The final decision, relegating the entire implementation process under the Ministry of Financial Affairs may have been made on the grounds that legal modifications required for transposing Article 5 have exceeded, in their extent as well as complexity, the legislative tasks tied to the Ministry of Justice.


Apparently, uncertainties and controversies related to competence in the implementation of the Goods and Services Directive may have partly come from the division of coordinating and legislative tasks in legal harmonization processes. Yet the very nature of the Directive – that concerns issues of equal treatment and equal opportunities as well as professional matters relating to financial services – has certainly contributed to this confusion that, had deliberations taken another course (and especially if the government’s equality machinery had been involved) may have been resolved differently. 

Thus although, in their view, the staff at the Ministry of Financial Affairs should have only provided professional advice and review in contribution to implementing the Directive,  eventually they found themselves tangled up in a complicated procedure that was partly beyond their field of expertise, yet which they were able resolve, in their own estimation, in an excellent way. Conducting negotiations “according to the normal rules of procedure”, as its representative put it, with other competent bodies (responsible departments belonging to the two other ministries as well as other institutions concerned by the 4 directives that were going to be implemented together), the legal department drafted the proposal of legislative modifications to be discussed by the Parliament.


The same course of events is interpreted differently by a representative of the Department of the Social Equality of Women and Men within the Government Office of Equal Opportunities at the Ministry of Labor and Social Affairs, who complained for being only formally involved in negotiations, without any chance to influence their outcomes. Since, due to the waste of time, decisions on the merits of the case were made very late, it was at this final stage of the pre-decision-making phase that deliberations actually took place. By this time, however, the government body in charge of the protection of equal opportunities, at first present during negotiations but “forgotten” after the 3rd or 4th meeting, has given up trying to influence the course of affairs or the outcome of the deliberative and legislative process. In this way, its standpoint and aspirations – consisting in a desire to interpret the relevance of the Directive more broadly, i.e. as relevant not only for insurance practices – were lost and the department remained unable to express its disagreement and disappointment with the other stakeholders (in particular, the insurance sector) and the points of view they represented. This situation did not catch them by surprise as they had been used to “striving against the stream” in the government structure, including their own ministry. From this perspective – which is actually in line with the observations of women’s NGOs and gender experts – the fact that the Ministry of Financial Affairs has gained an upper hand during negotiations ensured that interests related to gender justice would not be respected.


A remarkable feature of the implementation process is the complete lack of civil society involvement.
 Despite constitutional guarantees forming its theoretical grounds, cooperation between the government and social organizations is far from being satisfactory.
 As a matter of fact, the government is not obliged to consult interested social organizations in the course of legislative processes. The relevant clause of the Constitution has been repeatedly interpreted as merely containing a methodological recommendation that does not identify the kinds of decisions implied, or specify the form of cooperation.
 Instead, Act XI of 1987 on Legislative Procedures has been specified as regulating the consultative obligations of legislative bodies. This act basically reduces cooperation to reporting, i.e. interested social organizations only have the right to express their opinion on planned legislative changes. However, the meaning of “interested” as the criterion of practicing this right remains unclear, which leaves social organizations at a loss as to their legal entitlements with respect to participating in decision making at a governmental level. In this context, the fact that women’s organizations are notoriously excluded from deliberations is not an exception to the rule. Nonetheless, it is supposed to constitute an especially conspicuous injury with respect to women’s rights and interests as well as to democratic principles. 

4.3 Timidly expressed and quickly suppressed concerns: deliberation by parliamentary committees

It has been pointed out already that the implementation of the Directive did not stir any public debates, which is apparently due partly to its reduced relevance and partly to institutional mechanisms leading to the exclusion of agents of gender equality. In fact, the implementation process itself was conceived of by our respondents holding public offices as a procedure of codification, concerning only lawyers engaged in identifying and redrafting corresponding sections in Hungarian law. The assumption that the Directive was smoothly adopted in Hungary – by simply complementing existing legislation regulating the provision of financial services with reference to one new paragraph of the Equal Treatment Act – is actually supported by the records of the recommendations made by the three parliamentary committees – Committee of the Budget, Financial Affairs and the Audit Office, Committee of Human Rights, Minorities and Civil and Religious Affairs, and Committee of Economics and Informatics – dealing with the bill on the modification of selected acts concerning financial services with the intent of legal harmonization (T/3807). These records show that all the recommendations submitted were simply “accepted”. 


Nevertheless, there seems to be one issue delineating in the committee meeting where the bill was discussed and decision was passed about its readiness to be submitted for voting: the question of deadlines. The only debate, of which records are available – and possibly the only one during the implementation process that concerns substantial, as opposed to procedural, issues – developed around Paragraph (2) of Section 30/A. § to be introduced in Act CXXV of 2003. This particular section specifies the exceptions to exceptions, i.e. identifies the conditions that do not allow by any means for suspending the rule of non-differentiation between genders. Thus – in accordance with the Directive – Section (2) contains an absolute prohibition of the use of gender-based distinctions in calculating insurance fees and benefits in case of pregnancy or maternity. Member states had the opportunity to enforce this provision 2 years after the deadline of adopting the rest of the Directive. In Hungary, as a result of a compromise, it was decided that Section (2) would have to be applied for contracts made after December 21, 2008, i.e. insurance companies had one year to make necessary arrangements in adjusting the system to conform to the standards prescribed by the Directive.


However, the novelty of these standards is questionable, since the legal protection of certain categories of people – including the conditions of pregnancy and maternity – as especially vulnerable to discrimination has already been guaranteed by the Equal Treatment Act of 2003. This issue was raised by the representative of the Equal Treatment Authority at the general debate of the bill at a committee meeting. This debate took place in December 2007 with the participation of members of the 3 aforementioned parliamentary committees, representatives of the Ministry of Labor and Social Affairs and the Ministry of Financial Affairs and invited speakers from other institutions (like the Equal Treatment Authority).
 In her argument, the representative of the Equal Treatment Authority pointed out that, according to the legislation already in force (i.e. the Equal Treatment Act), insurance companies may not make any distinctions between genders without any justified reasons, and pregnancy and maternity form the basis of absolute prohibition of gender-based distinctions. Therefore, the one-year delay in introducing Section (2) would create legal uncertainty and provide a basis for insurance companies to suspend the prohibition of discrimination with reference to pregnancy and maternity. 


This concern was quickly dismissed by the representative of the Ministry of Financial Affairs – the ministry that had presented the bill at the Parliament – as missing the point and being based on misapprehensions. She explained that “this [i.e. Section 2] was not about making social distinctions but about taking related costs into account”. However, she failed to explain why and how taking cost differentials into account was in any way different from making distinctions according to social categories. Her clarification regarding the background reasons of the decision is even clumsier and more vague: “The government recommends one-year immunity because, obviously, legitimate claims have been raised by insurance companies as well, suggesting that this kind of distinction does not entail any changes with respect to previous insurance practices that would, as a matter of fact, cause disadvantages to women, who otherwise should count on preferential treatment [being positively affected] in this matter (sic!).” Thus, the planned modification is supposed to actually protect women whose interests are supposed to be supported by the insurance sector, while the representative of the Equal Treatment Authority, expressing her concern regarding the temporary deterioration of the existing equal treatment legislation (and thereby of the rule of law), is supposed to be at a loss in comprehending this situation.


Eventually, as reported by the chair of the discussion in the document attached to the recommendations concerning bill T/3807, “the majority of committee members acknowledged the response given by the representative of the body [i.e. the Ministry of Financial Affairs] presenting the bill, according to which the planned modification does not support social distinctions but only the display of costs”. In fact, the result of voting at the committee meeting was 10/9, thus the bill barely made it to the plenary at that point. However, this probably had very little to do with its content: the accustomed strategy of the parliamentary opposition during the 8 years term of the socialist-liberal government consisted in obstructing basically any propositions set forth by the governing parties.

4.4 Count but little: a note on the enforcement of the modified legislation

The Goods and Services Directive, as our interviewees suggested, had been adopted quasi-automatically in Hungary, according to the minimum conditions (though only one year delay was allowed with respect to enforcing the absolute prohibition of making gender-based distinctions in calculating costs and benefits related to pregnancy and maternity). As opposed to some other member states, the new legislation concerns all types of insurance products. The way in which the importance of related legal changes is reported in a brochure published by insurance companies reveals the significance of the Directive in the Hungarian context: “The opting-out opportunity, allowed by the directive concerning gender discrimination, has been introduced into the Hungarian legal system. According to this – just like in most European Union member states – insurance companies may continue to use gender as an actuarial factor, as long as they can justify this by statistics which they are ready to publish. After December 13, 2007 (sic), however, pregnancy and maternity may not influence the determination of insurance fees.”


The introduction of new regulations has not caused any hitch in insurance practices. As explained by a representative of the Hungarian Alliance of Insurance Companies, the legal environment of insurance practices is hectic anyway, thus companies are flexible enough since they are used to having to adapt to new circumstances. Nevertheless, the issue of pregnancy and maternity has caused some problems. For instance, travelling abroad with the purpose of giving birth is a sensitive situation concerning travel insurance. In such cases, as affirmed by both the representative of the Hungarian Alliance of Insurance Companies and our contact person at the Ministry of Financial Affairs, insurance companies employ a “technical solution”: the institution of exclusion, meaning that they refuse to sign travel insurance contracts with women at late periods of pregnancy. While our interviewees expressed their uncertainty as to whether such a measure was in accordance with the Directive, they nevertheless considered this solution perfectly justified and legitimate. What is more, the same strategy is advertised as a means to solve such situations in official publications of insurance companies as well. 


Beside this loop-hole, our respondent at the Alliance of Hungarian Insurance Companies also mentioned a general concern regarding the obligation of publishing data to justify gender-based distinctions. In her argument, this rule is unreasonable since it picks out one element of actuarial statistics. Additionally, the rule is unfair because it impairs business interests: “As an economist, I think this is incorrect, since competition is recognized in all other kinds of enterprise. The means of determining fees qualifies as a trade secret, therefore its publication is harmful for market interests.” In spite of such concerns, it is probably not surprising that, during negotiations related to the revision of the implementation of the Directive and its reintroduction in the agenda of the European Commission, Hungarian insurance companies should support the maintenance of the present status quo. 


Apparently, new regulations have not caused any disturbance in society at large, either: no related cases have reached the courts or the Equal Treatment Authority in charge of supervising compliance with anti-discrimination provisions.
 The absence of legal cases involving the new regulations of the insurance sector was commented upon by our respondent at the Hungarian Alliance of Insurance Companies like this: “…our clients, so it seems, are more mature in thinking than legislators: they know that necessary distinction does not mean discrimination.” Considering this statement in particular, and the ways in which the significance of the Directive was dismissed or inverted in general, it is not unreasonable to suspect that – at least in the perception of responsible persons actively involved in the implementation of the Directive – gender equality as a mainstreaming principle is considered an alien dogma in Hungary, imposed by aggressive and doctrinaire eurocrats, and assumed in a perfunctory way by clever Hungarians, who know that “the enforcement equal opportunities may have contrary effects: equal rights should not be defended so militantly, as this may eventually cause disadvantages”, as claimed by the head of the Insurance Regulation Department at the Ministry of Financial Affairs. How this sham is expected to serve national interests, is another matter.

5. Analysis of the decision-making process by applying WP4 research indicators

The implementation of the Goods and Services Directive has been successfully accomplished by Hungary, inasmuch as the country has met the requirements of legal harmonization set by the European Commission. At the same time, as we have seen, the outcome of implementation – i.e. the new body of law and the mechanisms enforcing it – is not altogether satisfactory with respect to gender equality. The reasons are manifold. Firstly, the dominant interpretation of the concept of gender relations fails to take women’s relative disadvantages, and the need to eliminate them, into account. Gender mainstreaming
 as a political program is seen as arising from the disregard of supposedly naturally given asymmetries between women and men, and aiming at the mechanical eradication of any differences, in order to create uniformized genderless people. Thus, in effect, gender equality as such gets violently refused. Secondly, as the relevance of the Directive has been restricted to apply only to the insurance sector, most fields of social life potentially concerned by related legislation have remained unaffected. Thirdly, even insurance practices do not seem to be influenced in a way so as to do away with gender-based discrimination as it were. The Directive, in fact, motivated legal changes precisely to legitimize gender differentiation where possible, while actual practices go even further in employing clearly discriminatory means in service providing.

These deficiencies regarding the impact of the Directive obviously have to do with the shortcomings of the implementation process itself. Thus it is worth taking a closer look at the characteristics of decision-making leading to the adoption of national legislation that corresponds to the contents of the Directive. According to the methodology of WP4 research, the implementation process is analyzed here by applying indicators derived from substantial criteria of gender democracy, a variant of the theoretic model of deliberative democracy. The analysis concerns 3 main dimensions: 1) political equality and inclusion; 2) publicity and transparency; 3) reasonableness and respect. Each dimension is approached by means of research questions that regard their key aspects and allow for a gross evaluation of the democratic quality of these particular attributes of the implementation process.
5.1 Inclusion and equality
In order to determine the extent to which women were considered equal partners during deliberations, three types of assessments were made: of the degree of participation of women and organizations promoting women’s interests in the decision-making process; of the accessibility of deliberative sites; and of the extent to which women’s interests were incorporated in the deliberative agenda.

INCL/1: To what extent did representatives of women’s interests participate in the processes under examination?  

a) High participation: There was a strong involvement of representatives of women’s interests during the process

b) Medium participation: Though some representatives of women’s interests were involved in the process, some key actors were absent

c) No participation: The involvement of representatives of women’s interests in the process was very limited in scope or non-existent.   

Although the institutional framework for the promotion of gender equality exists in Hungary, its (relatively meager) capacities were not effectively utilized during the implementation of the Directive. The Directive was supposed to have no connection whatsoever with the issue of equal opportunities or discrimination, as claimed unanimously by representatives of responsible departments of the Ministry of Justice and the Ministry of Financial Affairs, as well as of the Alliance of Hungarian Insurance Companies, the points of view of which appeared to enjoy priority, if not exclusivity, during the process. Thus the government’s gender equality machinery
 was just formally present at negotiations, and only in the beginning of the process. Although, at first, its competence and authority emerged, its temporary involvement made little impact, and the representatives of the department responsible for gender-related policies soon found themselves excluded from decision-making altogether. As claimed by the head of the office, after the third or fourth meeting they were not invited to participate in any of the further negotiations.


As for NGOs, they were absolutely not involved in deliberations, let alone consulted by the legislator. Most gender experts and women’s organizations, potentially competent in this field, admitted they were totally ignorant as regards the contents of the Directive and/or the specifics of its implementation in Hungary. Those few who were more or less familiar with the basics of the Directive and its origins, affirm that they were neither officially contacted, nor eager to influence the implementation. The die was cast already, they claim: as the essentials of the Directive had been lobbied out at the European Union level, there was not much stake involved in national decision-making anyway.


However, the question of deadlines turned out to be a disputable issue. A representative of the Equal Treatment Authority, speaking at the last parliamentary committee meeting preceding the submission of the bills related to the Directive to the plenary, managed to voice her concern regarding the legal protection of equal treatment that she found to be challenged by the planned (and later accepted) modifications. According to available records and oral communication, she was actually the only gender equality agent invited to participate in negotiations, discounting the initial phase during which representatives of the Department of Equal Opportunities were present at meetings in which, however, only the question of responsibility was disputed, i.e. which government body should be in charge of coordinating the implementation. At the same time, following from her position, this delegate of the Equal Treatment Authority had a chance to influence decision-making only as an outsider. Therefore, the involvement of representatives of women’s interests in the process was fairly limited.
INCL/2:
How accessible were deliberative sites to women organisations seeking to influence decision-making? 

a) Full accessibility: Women’s organisations had the opportunity both to speak and submit documentation

b) Restricted accessibility: Women’s organisations had the opportunity to submit documentation only

c)  Deficient accessibility: Women’s organisations had the opportunity to access deliberative sites as observers only

d) No accessibility: Women’s organisations had no access to deliberations.
The picture is somewhat more heterogeneous, yet also unclear, with respect to the question of accessibility. There is good reason to suppose that – perhaps with the exception of the Equal Treatment Authority – women’s organizations and institutions promoting equal opportunities were, at best, onlookers without any chance to express their opinion and, at worst, totally excluded from deliberations. Available data show that they were virtually shut out from the process. However, due to the lack of available documentation, it is hard to verify this assumption with absolute certainty.


Slight variations in accessibility to deliberative sites occur, first of all, according to the kind of organization in question. Thus public bodies seem to have had a better opportunity to follow the process and even participate in it to some extent. However, as regards the import of their participation, the time factor also matters. Thus while involved at the beginning, the government body responsible for promoting equal opportunities was already out of the game when it came to the point of making substantial decisions. The Equal Treatment Authority, in turn, had the opportunity to deliver a speech at the very last parliamentary committee meeting before the bill was submitted for voting, i.e. when it was already too late to make substantial changes. In between, that is after agreement on the procedural aspects of the implementation and before the codification of proposed legal changes, negotiations took place with the participation of several ministerial departments and public bodies that were professionally concerned by the implementation of all four directives dealing with the provision of financial services. Apparently, precisely because of the multiplicity of parties present and issues discussed at these meetings and, in addition, owing to the predominance of technical aspects in interpreting challenges, agents of gender equality were pushed to the background. There is no trace of their participation during this phase of the deliberative process, which is especially true in the case of civil organizations that had absolutely no access to deliberative sites.


While the political will and institutional mechanisms of involving equal opportunities bodies and women’s organizations in decision-making were clearly insufficient, it must be highlighted that these institutions were not particularly keen on becoming involved. Thus women’s NGOs, including the umbrella organization MANÉSZ, were neither contacted by responsible ministries, nor ready to intervene in the implementation process because of the assumed insignificance of the Directive. As for the Department of Equal Opportunities at the Ministry of Social Affairs and Labor, their exclusion is also partly due to their passivity, which can be explained mainly by a lack of capacity and power. Besides, the isolation of the government’s gender equality body is indicative of the lack of understanding of the concept of gender mainstreaming and the underdevelopment of suitable mechanisms to implement this principle. Due to structural and organizational reasons, there is an awkward division of tasks in state administration requiring technical expertise pertaining to different professional fields, on the one hand, and those aiming at the promotion of equal opportunities as a goal of public policy, on the other.


Taken together, the accessibility of deliberative sites by women’s organizations was deficient as they, at best, could be present as observers. At the same time, it can be asserted that the agents of gender equality did not really seek to influence decision-making.

INCL/3: 
To what extent were women’s interests and perspectives included in the deliberative agenda?  

a) Full inclusion: The interests and perspectives voiced by women’s advocacy networks were incorporated into the deliberative agenda

b) Partial inclusion: Only some interests and perspectives voiced by women’s advocacy networks were incorporated into the deliberative agenda 

c) No inclusion: The interests and perspectives voiced by women’s advocacy networks were not incorporated into the deliberative agenda.  

Given the meager opportunities of gender equality agents to participate in the implementation process and their deficient access to deliberative sites, they obviously could not have significant impact on decisions. In fact, the gender equality issue was hardly raised in the process since the matter at hand was deemed not to be an issue of gender discrimination, as agreed by the crucial actors of implementation: the Ministry of Financial Affairs and the Alliance of Hungarian Insurance Companies.

The only contribution concerning substantial issues (the question of deadlines) of implementation, and framed in terms of the principle of gender equality, was made by a representative of the Equal Treatment Authority at the last parliamentary committee meeting discussing the implementation of the Directive. However, her – rather timid – contribution was quickly dismissed as mistaken and irrelevant. Other than this concern related to the protection of legalism, women’s interests and perspectives were, far from being incorporated into the deliberative agenda, not even voiced during the implementation process.


It is worth noting that the majority of persons actually involved in decision-making were women. As a (male) representative of the Ministry of Financial Affairs has put it, “the issue was settled by ladies who discussed it among themselves”.
 He also added that all of these women were very much against enforcing implications concerning gender equality. This state of affairs clearly shows that descriptive representation, as an indicator of the political equality of women, is totally misleading. The ambiguous relationship of descriptive and substantial representation can be traced back to background institutional interests defined by structural factors (eminently, the patriarchal social order) that appear more determining than individual group membership (i.e. being a woman). Thus the lack of coincidence between the two highlights general insensitivity surrounding gender-based discrimination, failure in understanding its implications, as well as ignorance regarding the social responsibilities it implies and the means to correct it.
5.2 Publicity and transparency
The first reaction of the head of the Legal Harmonization Office at the Ministry of Justice to our query summarizes the attitude of responsible institutions towards publicity: “Legal harmonization is the responsibility of the state, and the public should be excluded from it”. This kind of attitude, reflecting the immaturity of democratic institutions, is supported by the ambiguities of relevant legislation (cf. Section 3.1). It is a widely shared belief in state bureaucracy that only the outcome of legislative processes concerns the public. However, this truism does not hold for all segments of society in the same way. As prevailing social norms and the uneven distribution of social, economic and political power generate differences in the opportunities of social groups in terms of political participation, discretionality primarily affects the already marginalized and excluded parts of the population..


Thus, women’s civil organizations, notoriously excluded from decision making concerning gender equality issues, were not even consulted during the implementation of the Directive. At the same time, the Alliance of Hungarian Insurance Companies was intensely involved in deliberations, both in designing the Directive at the European Union level and in implementing it at the national level. Consequently, the insurance lobby had a strong influence already at the stage of drafting the Directive, and later in determining its official interpretation and planning the way of its transposition in Hungary. This striking asymmetry in the positions and opportunities to participate of interested parties reflects the power imbalance among (potential) actors, while also indicating the lack of acceptance of gender equality as a mainstreaming principle. As a result of yielding to the pressure exercised by the insurance lobby, while excluding the representatives of specifically sensitive groups of clients (i.e. women and various sub-groups of women) from negotiations, the implementation of the Directive was forcefully interpreted as a technical challenge, to be managed by professionals in insurance mathematics and law, while its implications regarding gender equality were refuted and marginalized.

PUB/1: 
Did women’s organisations and the public have access to information relevant to the decision-making process (background and policy documents, minutes and reports of sessions, open sessions?) 

a) Full access: Women’s organisations and the public had full access to information relevant to the decision-making process 

b) Partial access: Women’s organisations and the public had partial access to information relevant to the decision-making process 

c)  No access: Women’s organisations and the public had very limited or no access to information relevant to the decision-making process
Given the institutional rules and attitudes that are hostile towards the principles of publicity and transparency, neither women’s organizations nor the broader public had much access to information relevant to the decision-making process. Documents created during the phase of preparing decision-making are legally classified as state secrets, while their actual accessibility is practically determined by individual government bodies (cf. Section 3.1). As a rule, negotiations, at this stage, are conducted behind closed doors, and the public may not become familiar even with the list of participants, not to mention issues and arguments raised during discussions. Moreover, as claimed (though without any justifications or explanations) by a key person in charge (the head of the Legal Harmonization Department at the Ministry of Justice), it is probable that no significant documents were produced during the implementation of the Directive anyway. Thus, excepting the minutes and recommendations of the three parliamentary committees discussing proposed legal changes, no information (directly related to decision-making or even concerning the implications of implementation) reached women’s organizations and the public before the passing of the new legislation. 

PUB/2
Were the positions of key actors involved in the process sufficiently explained through a reason-giving exercise?

Full justification: The positions taken by different actors were fully justified

Partial justification: The positions taken by different actors were only partially justified

No justification: The positions taken by different actors were not justified (no reasons given)
Besides the general policy regarding publicity, the nature of the issue at hand was supposed to justify the austere treatment of the public during the implementation of the Directive. Its adoption being seen as a professional matter, relevant only for insurance mathematics, the general public was considered unable to comprehend, or not interested in, such technicalities.
 What is more, since related legal modifications merely reinforced and legitimized existing practices employed in the insurance business, the public was supposed to not even be concerned by the changes.


According to the national position developed with respect to the Directive, “the distinction of genders manifested in the fees of insurance products is disconnected from the issue of equal opportunities, as the models serving as the basis for calculating fees are founded in statistical data (experiential values) of the past … i.e. objective factors determining gender-based differences.”
 This argument was presumably elaborated by responsible officials of the Ministry of Financial Affairs in cooperation with representatives of the insurance sector. We have no evidence regarding the availability of this thesis to participants of the implementation process, nevertheless, it probably forms part of the closed documents produced during inter-ministerial negotiations. What is important here is that the issue of gender equality as a potential concern was ruled out at the beginning, and therefore it was hardly discussed at subsequent negotiations.


Nevertheless, when modified bills were ready for submission, concerns related to equal treatment emerged at last at the ultimate parliamentary committee meeting, in which members of all the three parliamentary committees involved in the implementation participated. The concern was voiced by the representative of the Equal Treatment Authority and responded by the representative of the Ministry of Financial Affairs. This exchange represents the only available example of a reason-giving exercise that can be analyzed here.


In her speech, the representative of the Equal Treatment Authority warns against the legal inconsistency (indeed, the deterioration of existing equal treatment legislation) implied in the proposed legal changes. However, in introducing this theme, she starts by praising the planned modifications for providing a “reasonable, clear and transparent solution to a problem that those in charge of enforcing legislation have been long struggling with”. According to her argument, the new legislation gives an excellent tool to insurance companies to justify gender-based distinctions without incurring the risk of becoming the target of discrimination complaints. After this timid exposé, the speech continues by explaining why the absolute prohibition of employing gender-based distinctions in cases of pregnancy and maternity should be enforced without delay: as this provision merely reiterates what is already established in the equal treatment legislation of 2003, the proposed one-year period, during which it would not come into effect, would create confusion. Thus the contribution of the representative of the Equal Treatment Authority concerned problems of enforcement (the need to avoid legal uncertainties), rather than standing up for equal rights or women’s interests per se.


The representative of the Ministry of Financial Affairs, in turn, positioned herself as the defender of women, by claiming that women would actually benefit from differential treatment. Starting with an outright dismissal of the contribution made by the representative of the Equal Treatment Authority as being flawed and incomplete in describing the objectives of the Directive, she went on assuring those present that the one-year exemption (i.e. the delay in introducing the provision on pregnancy and maternity) “concerns only the representation of fees” and, therefore, “this is not about social differentiation but only taking into account related costs”.
 The same speaker also rebuffed worries with respect to disadvantaging women by saying that, given their higher life expectancy, their insurance fees are much lower than those of men.


Thus the government decision, which was clearly in line with the ambitions of the insurance lobby, was presented by responsible persons as actually serving the cause of promoting women’s interests. This confusion of meanings, however, should not divert anyone’s attention from the fact that the market interests of the insurance sector were presumed to be a priority over the needs and interests of clients or the issue of gender equality during implementation. In this light, the justifications given in support of adopting the Directive at minimal standards (though reducing the period of exemption from two years to one year only) were not only deficient but also misleading.

5.3 Reasonableness and respect
Philanthropic concerns easily get discarded by obscure technical reasoning. In the case of discussions about the implications of the Directive and related Hungarian legislation analyzed here, what could be considered as human rights discourse barely appeared on the scene. Since technicalities and market interests determined the common understanding of the necessary steps to be made in order to comply with European law, it seems to have been hard to challenge decisions on the grounds of human rights. As exemplified by the aforementioned exchange between the representatives of the Equal Treatment Authority and the Ministry of Financial Affairs, the issue at hand was, instead, a conflict between legalism and rationales of insurance practices. The languages used at this discussion were, on the one hand, a register of legal speech directed at popularizing a proposition that was clearly unpopular in the actual context and, on the other hand, the not very sophisticated yet rather obscure professional jargon of the insurance trade, exploited with the purpose of warding off any inconveniences that might frustrate the smooth enforcement of the interests of the insurance lobby.

REA/1 
To what extent did participants in deliberation show respect for the groups affected by the decision?

a) Participants showed recognition for the groups affected by the decision (e.g., positive comments)

b) Participants showed neutrality towards the groups affected by the decision

c) Participants showed no respect towards groups affected by the decision (e.g., negative remarks).

As the implications of the Directive on gender equality were denied from the outset, concerns for potential disadvantages affecting either women or men were ruled out or naturalized by reference to objective differences between genders.
During the discussion at the parliamentary committee meeting, women’s interests were only peripherally touched. A (female) representative of the conservative party Fidesz gave voice to this type of concern in general but was turned down (i.e. assured that it was completely misplaced) immediately. (Remark by Fidesz MP): “Only for the sake of making it sure: so does this opportunity to make any kind of differentiations imply, again, that women will be disadvantaged?” (Response by the representative of the Ministry of Financial Affairs): “No, it does not.” (Fidesz MP): “Good.”
Apart from this brief exchange, respect for the affected social groups appeared only in the deceitful form discussed above, in connection with the inversion of the meaning of discrimination and the pretentious assumption of a women’s rights agenda in promoting gender-based differentiation by the representative of the ministry presenting the bill. Overall, the denial of the validity of a gender-equality perspective determined a kind of fundamental neutrality towards women or men as groups affected by the legitimization of gender-based differentiation.

REA/2
How far were arguments provided by key actors acknowledged and considered in the course of deliberation? 

a) Arguments were acknowledged and explicitly valued

b) Arguments were acknowledged but no positive or negative statements are given about them

c) Arguments were ignored or degraded

The only concrete evidence at hand, again, consists in the contribution of the Equal Treatment Authority made at the last phase of the decision-making process, i.e. at the joint meeting of the three parliamentary committees. Although responses were made to claims and no harsh remarks were launched against any of the discussants, none of the points made by those questioning the proposition of the government were answered according to the merits of the issues raised. Thus the argument of the representative of the Equal Treatment Authority as well as the remark made by the Fidesz MP were dismissed by the representative of the Ministry of Financial Affairs as being out of place, without actually providing a logical and rational explanation as to why they are so faulty and irrelevant. The technocratic attitude dominating the implementation is closely connected to the underlying paternalism assumed by the representatives of the state. In this way, any counter-arguments challenging the official position taken by the government were actually ignored and degraded.
[Also see INCL/3 and PUB/2]
6. Conclusion

The implementation of the Goods and Services Directive in Hungary was accomplished without much ado, yet for nothing as regards the improvement of gender relations. The entire process was lacking in substantive negotiations and public discussions. To be sure, as the dice had already been cast at the European level, there were hardly any stakes involved in the political process at the national level. What is curious about the Hungarian story is that the Directive even gained a kind of inverted significance in the process of equalizing genders. The implementation was effectively realized by revoking a legal provision ensuring non-discrimination based on gender, by complementing the concerned section of the gender equality legislation with lenient rules allowing for gender-based unequal treatment in certain situations. As legality breeds legitimacy, the practice of making gender-based distinctions was made even more acceptable than before, reinforced by self-fulfilling arguments regarding “objective”, i.e. ‘natural’ dinstinctions between women and men that should be respected, hence ‘stripping gender inequality from any political significance.


With regard to its actual outcomes, the twisted story of the implementation goes back to the starting situation. At the outset, the objective of the political process was the adoption of a directive that, as a matter of fact, concerns gender equality only peripherally, while purposefully containing loopholes that can be used in order to circumvent this principle. Thus, not surprisingly, the overall outcome of the implementation process in Hungary is contradicting the stated aim of the Directive, representing actually a step back in terms of eliminating discrimination and instituting gender equality policies.

The main reasons why gender equality was not even at issue during implementation are manifold, and are related to both social structures and political processes. Firstly, this hollow directive did not represent a challenge to the general non-understanding of, and aversion against dealing with, this problem. As equal treatment legislation was already in place, the Directive could not add much to it; rather, it happened to reduce its force and impair its consistency. According to the (heavily biased) national interpretation of the Directive, only its opt-out clause was deemed worth of considering and enforcing. Secondly, the insurance sector that has significant economic power and thus much greater lobbying potential than the advocates of women’s interests, and thus its concerns represent a political weight incommensurable with that of considerations regarding gender equality, gained an upper hand during the implementation, to the detriment of the already weak women’s advocacy network. As a result, the new body of legislation implementing the Directive failed to institute any real changes in the operations of insurance companies, while legitimizing their disregard of the principle of gender equality to the extent that, explicitly violating the law, they even employ and propagate means to get around the provision absolutely prohibiting gender-based differentiation in cases of pregnancy and maternity.

Yet, even though the adoption of the Directive has not much significance in terms of improving the framework of gender equality policies, the story of its transposition and implementation – as well as that of tracing this process in the context of the present research – reveal a lot about Hungarian (gender) democracy as well as the social regard of gender discrimination and attitudes towards the European Union. Thus the recurrent statement raised by various actors of the implementation process, i.e. “it’s not about discrimination”, actually refers to various issues discussed in this study. It concerns insurance practices in which the application of gender-based differentiation is considered perfectly legitimate for only restating “objective” differences. (“… the distinction has objective bases and it is not discriminatory. Nevertheless, they tried to impose this [anti-discrimination] rule on this field as well,” complained the head of the Directorate of Insurance Regulation at the Ministry of Financial Affairs.) It also bears on the implementation process that was “negotiated by ladies who were much more against it [i.e. the promotion of equal treatment] than men”, as claimed by the same person. Finally, given the absence of any related legal cases, clients are also supposed to transcend this perspective, demonstrating that Hungarians belong to a naturally intelligent creed, forming a kind of “national front” to ward off alien influences. (“…our clients, so it seems, are more mature in thinking than legislators: they know that necessary distinction does not mean discrimination,” affirmed the director of the Hungarian Alliance of Insurance Companies.)


What all this adds up to is a form of Euro-skepticism, infused with a kind of typical Hungarian self-pity mixed with national pride. the underlying assumption is that Hungarians – decision-makers, agents of enforcement and social groups (including women) as the subjects of policies alike – are more reasonable than outsiders (this time represented by decision makers in the institutions of the European Union) boldly trying to enforce their imperial interests on this nation, yet duly expecting to be successful in such efforts, given the dependent political position of this long-suffering country. The point of this kind of pompous defeatism is something like this: again, a new norm was imposed on us, however, we managed to maintain our integrity: having found the best means to formally comply with rules, we could protect our national identity. Importantly, this kind of underlying sensibility suggests that, despite all appearances, Hungary (or Hungarians) are not part of the European Union. It also represents a closed-circuited or self-justificatory way of thinking with respect to attitudes towards European standards, including those related to gender equality and other democratic values. By evoking an imagined (national) community the members of which – save a few “agents of the enemy” – are supposed to have reached consensus regarding the need to shield alien influences, key contemporary issues become rendered unimportant and invisible while, at the same time, conferring a kind of inherent legitimacy to their suppression (stemming somewhere in the national spirit). In connecting national virtues with some stubbornness in acknowledging the relevance of actual concerns, this state of affairs represents a serious obstacle in politicizing a number of important problems, particularly those related to the protection of minority rights, while obfuscating related social and political responsibilities. 
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APPENDICES

Appendix 1

The public poll conducted by Szonda Ipsos in October 2009 shows the attitudes towards the regime change based on subjective evaluations. The following conclusions were drawn:

· There are no absolute winners, since those feeling losers have outnumbered winners in every group.

· Relative winners include those starting their career, holding a higher education degree, living in the capital. However, positive responses even in these groups amounted only to 20-25 per cents.

· Losers (in absolute as well as relative terms), i.e. social groups the members of which believe, to an even greater degree than others, that their life as well as the life of their family has worsened since the regime change, include women, people in their late twenties, the middle aged, pensioners, those living in the North of the country. (Negative responses in these groups varied between 54 and 68 per cents.)

Subjective evaluation of the effects of the regime change in Hungary
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Source: Szonda Ipsos, October 2009

Translation of the text in the box:

Title: Balance of the regime change: winners and losers

(percentage of responses)

Line 1: respondent or his/her family

Line 2: respondents’ settlement or neighborhood

Line 3: respondents’ county

Line 4: the country

4 colors: (white) has gained, (blue) has lost, (dark blue) its situation has not changed, (grey) does not know

Appendix 2
Women in Hungary are severely underrepresented in decision-making in politics just as in the economy. For instance, while women represent 52.3 per cent of the population, and 54.2 per cent of those holding a higher education degree, their rate among MPs has never been more than 9-10 per cent since the regime change.

Women’s rate among MPs from 1990 to 2010
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Translation of the text in the box:

Right margin: above: men; below: women

Appendix 3
Correlation between gender egalitarianism and fertility
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Source: OECD. http://www.oecd.org/dataoecd/13/38/16587241.pdf
Translation of the text in the box:

Title: Attitude and fertility

Left margin: fertility rate

Below the graph: The rate of those agreeing with the statement: men’s responsibility is to earn money, while women’s responsibility is to take care of the family and the household.

Source: OECD

� This paper was prepared for RECON (Reconstituting Democracy in Europe), an FP7 integrated research project supported by the European Commission. As a contribution to research undertaken by WP4 on Justice, Democracy and Gender, it will be published in a volume including other country studies, edited by the head of the WP4 team Yvonne Galligan.


� Participating countries included Austria, Greece, Hungary, Poland and Spain.


� The active involvement of gender equality agents (notably the EWL, also joined by the Hungarian umbrella organization MANÉSZ) in the negotiations about the proposal submitted to the European Commission could not compensate for the pressure exercised by other stakeholders and save the directive (cf. Galligan and Clavero 2009, Caracciolo di Torella 2005).


� According to a public poll made 20 years after the regime change, more women than men think their own life and the life of their family has worsened during the past two decades, therefore they should be considered the losers of the regime change in absolute terms (survey by Szonda Ipsos public poll institute, October 2009). See also Appendix 1.


� Like other East and Central European countries, Hungary was a state socialist country for 40 years after the Second World War. In 1989 and 1990 a kind of “peaceful transition” or “velvet revolution” took place, whereby the single party system was overturned to be replaced by a multiparty system. In the early 1990s democratic institutions started to develop, while, along with massive privatization following the collapse of socialist economy, market economy has gradually taken over.


� The connection between gender equality and fertility is a very complex issue, contingent on a lot of social determinants, and evidence has been found supporting both a positive and an inverted relationship between the two. However, in contemporary western-type democratic free market societies there appears to be a strong correlation between women and men’s equal sharing of responsibilities and fertility (see Appendix 3). In any case, the important point here is the framing of gender issues in terms of national interests as opposed to women’s rights (cf. Vajda 2011).


� Act CXXV of 2003 on Equal Treatment and the Promotion of Equal Opportunities.


� The main mechanisms protecting and promoting women’s rights include the Act on Equal Treatment and the Promotion of Equal Opportunities of 2003, a compound legislation based on European principles protecting all kinds of minorities; the Office of Social Equality of Women and Men of the Department of Equal Opportunities, now operating in the Ministry of Labor and Social Affairs; and the independent Equal Treatment Authority that enforces the equal treatment legislation by investigating cases of discrimination and imposing sanctions.


� At the time of the research taking place in 2009-2010, important mechanisms of the representation of women’s interests included six working groups consisting of representatives of women’s NGOs and gender experts as well as of civil servants, coordinated by the Department of Social Equality of Women and Men, that were responsible for realizing the goals of the Roadmap strategy of gender equality 2006-2011; the revitalized Council of Women’s Representation, an advisory body to the government, also having a mixed membership of civil activists and experts and representatives of various governmental bodies; and civil organizations and experts that were invited to support government programs also on a project basis. However, after the new national elections in 2010, the influence of progressive women’s advocacy networks has seriously dropped, giving way to the representatives of a markedly conservative agenda in gender relations.


� For example, no governments so far have had the will or the courage to touch the 3 years long parental leave, a major support of the traditional gendered division of labor. As it is claimed in 95 per cent of the cases by women, this provision effectively maintains gender inequality (see also Vajda 2011). As a response to the economic crisis, the socialist government ruling the country until 2010 decided, at the end of its term, to reduce the time of the leave, cutting down the related benefits and restricting the conditions of eligibility. This move stirred significant debate among civil actors for being untimely, as the necessary conditions of employing women returning to the workplace (childcare facilities, available jobs) are seriously lacking. Nevertheless, in justifying the decision, the issue of assisting the reintegration of young mothers in the labor market was suddenly taken up in government rhetoric, which – even though the measure was soon revoked by the next conservative government – is a significant (and, hopefully, consequential) development in itself, given the low overall female employment rate and the obstacles of the employability of mothers with young children.


� This kind of situation characterizes, for instance, the Regional Network of Crisis Management, a model program started by the Ministry of Labour and Social Affairs in collaboration with civil foundations in 2005 to prevent domestic violence and assist its victims. Not only that responsible bodies (like judges) are notoriously biased in a negative way, but the intertwined interests of local (male-dominated) cliques (the police, the mayor’s office, economic potentates, etc.) characteristically make them take sides with the perpetrator, so that concerns to “resolve” cases by denying them or blaming them on the victim supersede considerations regarding the victim’s safety and the eradication of violence.


� The harmful consequences of cultural norms and stereotypes related to women’s participation in decision-making include their encouragement (i.e. confinement) to work in fields representing “feminine values” (such as social affairs, healthcare, or education), and appreciation for demonstrating (i.e. pressing to demonstrate) “feminine assets” (like empathy or the inclination to compromise). Based on such notions, women politicians and decision makers are exploited, for instance, when they are used as “puffers” to manage critical situations so that men can take over as soon as the conflict is resolved. Thus, it is no wonder that women’s ambitions are already curtailed by their (perceived) opportunities.


� The non-recognition of the significance of gender equality is overwhelming at national agencies that are supposed to promote it. This is the case, for instance, with the National Development Agency responsible for managing EU-funded projects – and heavily criticized for ill functioning and corruption – just like the Ministry of Finances that effectively blocks the implementation of any gender equality strategies. As a rule, the persons – who in both cases happen to be mainly women – in charge of the realization of the principle of equal opportunities are explicitly against the idea of improving women’s social standing. The widespread ignorance concerning this field is also reflected by the fact that important European strategic approaches and guidelines, like gender mainstreaming or the Lisbon Targets, are basically unknown to the representatives of responsible government institutions. 


� Therefore, in order to obtain financial support for gender equality projects, applicants need to squeeze their proposals into other kinds of tenders.


� For example, training programs to increase the competences of women with children – this has remained virtually the only kind of gender-related project that can be financed from EU funds – fail to bring about any real change, given the general lack of employment opportunities.


� Issues implied in methodological difficulties – like autonomy, participation, inclusion, publicity, accountability, transparency, reasonableness and respect – happen to be central to our research.


� The presumed lack of documents was mentioned, first of all, by the present head of the legal department dealing with EU issues at the Ministry of Justice (replacing the person in charge at the time of the implementation of the Directive), who refused to give out any records of the process anyway saying that implementation was the state’s duty and did not concern the public. By the same token, a representative of the Main Department of Regulation at the State Supervision of Financial Organizations argued that the introduction of the Directive was an obligation of Hungary as an EU member state, a professional procedure, having nothing to do with the civil sphere.


� According to Section 13 of Appendix 1 (on the scope of state secret) of Act LXV of 1995 on State Secret and Service Secret, “data that relate to the operations of the Government and of bodies created according to its rules of procedure, and are generated for confidential use in the preparation of decisions as well as summaries, memos and minutes of the meetings of such bodies, qualify as state secret.”


� According to the definition of 2.§ (4) of Act LXIII of 1992 on the Protection of Personal Data and the Publicity of Public Interest Data, “any information or piece of knowledge, recorded in whatever way or form, handled by a body or person providing public service (…) or related to their activities, independently from the ways of handling it, is considered public interest data, unless it qualifies as personal data”. The same act provides for the accessibility of public interest data, reinforcing Paragraph (1) of Section  61.§ of the Constitution, which stipulates that “everyone in the Hungarian Republic has the right for the freedom of expression as well as access to, and dissemination of, public interest data”.


� As a result, a dossier “aiming at enhancing the transparency of public life” was submitted to the government in 2005. However, contradictions and abuses persist and the problem is far from being solved.


� Such litigations are undertaken by TASZ (Hungarian Civil Liberties Union, HCLU). Also, currently (in September 2009) an important case occupies the media in which a historian and an activist concerned about the freedom of information is challenging the Hungarian state for unlawfully withholding documents about the operations of the secret services during state socialism. Although he has won several court trials and the European Court of Justice has also decided against the Hungarian state, the historian still cannot get hold of the requested material for the purposes of research and publication.


� That is, the aforementioned HCLU.


� We were reminded that the proposed summary may not include the names of persons being present at meetings, and participants of negotiations are not authorized to provide us with information anyway.


� Act CXXVII of 2007. What comes here is a classification and gross description of sources. On details about legal changes entailed in the transposition of the Directive, the characteristics of the process itself, and the legislative framework of implementation procedures, see section 4 below.


� Katalin Lévai, an alternate member of the Committee on Civil Liberties, Justice and Home Affairs, spoke at the plenary meeting of the European Parliament on April 1, 2009. She criticized the Human Rights Committee for including a reduced list of the forms of discrimination to be prohibited in its recommendation, thereby implicitly legitimating them. The debate was related to a report on the directives concerning equal opportunities (2000/43/EC, 2000/78/EC, 2004/113/EC) that had been prepared with the aim of reconciling them.


� As member of the umbrella organization of European insurance companies (CEA), the Alliance of Hungarian Insurance Companies participated also in the drafting of the Directive.


� This section is the abbreviated yet almost a verbatim translation of a summary of the implementation process, provided by the Ministry of Justice.


� According to Paragraph (2) of Article 5, member states may allow some proportional differences in the fees and benefits of individual insurances provided that insurance mathematics and statistical data suggest that the consideration of gender is a determining factor in risk analysis. Member states also undertake the responsibility of collecting, publishing and regularly updating relevant data, and informing the Commission of such procedures. In the 5 years following the deadline of implementation (December 21, 2007), member states must evaluate their decision and inform the Commission of the results of this review.


� This argument is perfectly in line with the position of the insurance sector, as conveyed by the head of the Hungarian Alliance of Insurance Companies. According to this view, there is a legitimate need for gender-based distinctions for professional reasons in certain areas like life insurance (including health and accident insurance), travel insurance (including health risks, in particular related to pregnancy) and, to a lesser extent, car insurance. Furthermore, such distinctions do not qualify as discrimination but as professional differentiation, since it is not about contrasting male vs. female interests but the registration of objective differences in incurring risks between the two genders. Our respondent also claimed that failure to employ this principle would cause serious damage to the insurance sector or even destroy it completely. Moreover, in distinguishing social security from private insurance, he insisted that “you cannot pass the risk onto somebody else” because that would be unfair. It is worth noting that considerations supporting the opting-out clause clearly miss the point of the arbitrariness in defining risk groups as the basis of statistical analysis.


� 2005/68/EC, 2005/60/EC and 2006/70/EC.


� As a starting point, a draft of the modification of Act LX of 2003 on Insurance Companies and Insurance Practices was prepared.


� This list corresponds to the official notification of legislative acts, as prescribed by Paragraph (2) of Article 17 of the Directive.


� Since Hungary has decided to make use of the opting-out clause of the Directive, special notification was necessary that involved this new section of the Equal Treatment Act. Thus 30/A. § (1) stipulates that, in the case of insurance services and services based on insurance principle, gender-based distinctions do not infringe the obligation of equal treatment as long as a) the value of rates and services, defined in proportion to risks, is based on determining risk groups; and b) as suggested by relevant and accurate data of insurance mathematics and statistics, gender proves to be a determining factor in risk analysis with respect to calculating rates and providing services. At the same time, (2) stipulates that making distinctions with respect to costs related to pregnancy and maternity constitutes an infringement of the demand of equal treatment even in the case specified in (1).


� The State Supervision of Financial Organizations is a government office controlled by the Ministry of Finances, which coordinates the tasks related to supervision and liaises with other institutions, including legislative bodies. 


� The Equal Treatment Authority is an independent public institution the establishment of which was provided in the Equal Treatment Act, investigating cases of infringement of the same act and proposing recommendations to the government with regard of enforcement strategies as well as the improvement of legislative means to combat discrimination.


� Since opting-out was enforced in other member states as well, its introduction in Hungarian law, according to the head of the National Alliance of Insurance Companies, did not seem to be difficult. He also affirmed that there were no debates about the matter, or at least he did not hear about them.


� This interpretation of the stakes of implementation was suggested by the head of the Hungarian Alliance of Insurance Companies, who said they had been “bombarding” state institutions during 2005 and 2006 for fear of losing the opportunity secured by the opting-out clause. (In case of any delay in enforcing new legislation, the prohibition of gender-based distinctions would have been enforced automatically.)


� The representative of this office at the Ministry of Financial Affairs also complained about the attitude of the other two ministries, claiming that their reluctance to provide us with accurate information regarding negotiations during the implementation process, as well as their attempt to forward our inquiry to other ministries, are yet additional signs of their tendency to passing on problems instead of resolving them.


� This account is based on interpretations concerning the application of the rules of implementation procedures, provided by representatives of the Insurance Regulation Department at the Main Department of Financial Services and the Department of European Affairs at the Main Department of International Relations, both belonging to the Ministry of Financial Affairs. The remark in parentheses, concerning the lack of authority of the Department of Equal Opportunities, is my contribution.


� Government resolution 1123/2006 (15 December) on the participation in deliberation activities in the EU and related governmental coordination (also regulating mechanisms of developing a national position on directives, the system of representation and preparatory arrangements) defines responsibility in the same vein: Appendix 2 of the resolution about the leadership and membership of expert groups of the Inter-ministerial Committee of European Coordination designates the Ministry of Financial Affairs as the state body in charge of leading the expert group with respect to issues concerning the provision of financial services. At the same time, the promotion of equal opportunities, or any similar category, is missing from the list of fields of expertise.


� According to civil activists promoting the interests of women, the Ministry of Financial Affairs is notorious in blocking gender equality strategies.


� The analysis provided in this section is heavily based on a study about the potential consequences of a bill on legislative procedures (Ádám Földes 2005).


� Section 36 of the Constitution stipulates that the Government cooperates with interested social organizations in performing its duties, while the meaning of “cooperation” and “interested social organizations” is elaborated elsewhere in Hungarian law.


� The Constitutional Court examined Section 36.§ of the Constitution several times (cf. its decisions 30/1991/5 June/, 7/1993 /15 February/ and 39/1999 /21 December/), and came to the conclusion that it did not mean that the government was obliged to consult concerned organizations by whatever means during legislative procedures, for by failing to do so it would become guilty of serious negligence and so the resulting piece of legislation would be considered unconstitutional.


� Since several issues were discussed on the same day, it is impossible to figure out from the minutes who were actually present at the debate of this bill; the records only show who actually spoke up during the meeting. However, what is clear from the document is that the Ministry of Justice was not represented at all, and that 2 invited guest speakers contributed to the debate of the bill on financial services: the representative of the Equal Treatment Authority and a head of department at the Ministry of Financial Affairs. The rest of the participants were silent except for a member of the conservative party Fidesz who just made some very general remarks.


� Yearbook of Hungarian Insurance Companies 2008, MABISZ, p. 9. As seen from the quotation, the information regarding deadlines is incorrect, as the prohibition has applied since December 2008..


� In fact, as recorded in the yearbook of the Equal Treatment Authority of 2008 and reported by a representative of the institution, a few cases involving gender-based distinctions have been reported to – but not investigated individually by – the Authority. However, all these cases involved the possible infringement of the equal treatment legislation in a field other than insurance contracts. As a matter of fact, some night clubs still employ gender-based distinctions, when letting girls in free but demanding an entrance fee from boys. This unfortunate situation has provoked a complaint from the head of the Department of Insurance Regulation at the Main Department of Financial Services who sighed: “My heart aches whenever nightclubs advertise themselves saying that entrance is free for women. Where is equality of opportunities to be found here?”


� This term is hardly used by, and is mostly unfamiliar to, Hungarian policy makers. To be sure, gender mainstreaming does not seek radical equality as it acknowledges and accepts distinct gender roles. I nevertheless employ this term here in order to distinguish the current framework of gender policies from previous approaches based on anti-discrimination and affirmative action.


� That is, the office of the Social Equality of Women and Men at the Department of Equal Opportunities of the Ministry of Social Affairs and Labor.


� This point is illustrated well by a remark made by the representative of the Department of Insurance Regulation at the Main Department of Financial Services in the Ministry of Financial Affairs: ‘The Department of Equal Opportunities at the Ministry of Social Affairs and Labor remains in the background without doing anything. They only declare principles, while concrete tasks are relegated to those responsible for distinct professional fields.’


� This remark has some paternalistic resonances, the term ‘ladies’ having, in fact, protective or even derogative connotations. At the same time the tone is rather friendly. Thus the implication might be that, luckily, our women have taken charge of dealing with this issue that does not concern us at all for being a nonsensical – an alien imposition.


� The supposition regarding the incomprehension and disinterest of the public is rather ambiguous: insurance companies might, instead, worry for letting the public know too much about their business. As a matter of fact, the Directive itself is occasionally considered unreasonable by those in charge of enforcing related legislation., Provisions of the Directive concerning obligations of insurance companies related to publicity were dismissed as nonsensical by our respondent representing the Alliance of Hungarian Insurance Companies for singling out one dimension – gender – from among the many factors employed in statistical analysis. However, besides the extra work implied, this provision probably elicited aversion in insurance companies for betraying their market interests in disclosing one of the factors of computing insurance fees. (This idea was suggested by the representative of the Hungarian Alliance of Insurance Companies. At the same time, according to the official national position, “the publishing of necessary demographic data neither infringes the principle of the prohibition of gender-based differentiation, nor interferes with the market interests and competitiveness in the insurance sector” as stated in the summary of the implementation of the Directive, provided by the Ministry of Justice.)


� The quotation is from the summary of the implementation of the Directive, provided by the Ministry of Justice.


� It is worth quoting the – fairly confused and confusing – argument of the representative of the Ministry of Justice, as it reveals the inversion, or neutralization, of the meaning of discrimination: “One-year exemption was proposed by the government since legitimate presumptions have obviously been voiced by insurance companies, too, regarding changes in previous insurance practices, potentially caused by this kind of differentiation, that would actually concern women in a negative way, while they should otherwise count on positive treatment in such matters. In sum, one-year exemption, instead of two years, was the product of a compromise that aimed at increasing security for one side, while ensuring the calculability of the situation for the other side (sic!)”. 





PAGE  
1

